ENFORCEMENT IN SERBIA

Law on Enforcement and Security of the Republic of Serbia has been in effect since 17/09/2011 and the provisions of the enforcement officers since 17/05/2012.

The purpose of passing this law is efficient procedure of enforcement of court decisions as well as to relieve courts of the enforcement activities, in accordance with recommendations of the European Council and the European Commission for the Efficiency of Justice. (CEPEJ)

The Republic of Serbia has assigned public authority to the enforcement officers, as the persons who, in addition to law school and the exams to become enforcement officers, have some work experience in the enforcement activities, and meet a number of other terms and conditions, and in terms of organization may be in the form of an entrepreneur or general partnerships. Accountability is personal, namely the enforcement officer shall be responsible for the liabilities regarding business operations with all of his/her assets. The enforcement officer may have a deputy appointed by the Ministry at the request of the enforcement officer, after obtaining the opinion of the Chamber of enforcement officers.

All enforcement officers and deputies form an assembly of the Chamber of enforcement officers. Chamber of enforcement officers bodies are: the Executive Board, the Supervisory Board and Chairman of the Chamber who represents the same.

The legislator has opted for a dual system of enforcement in the Republic of Serbia in the sense that they are solely responsible for the decision making and enforcement for the purpose of collection of receivables of utilities and other public companies, while on the other hand, they may enforce court decisions, in case the judgment creditor proposes so in the proposal for enforcement submitted to the court. This means that the court passes a decision allowing the enforcement and the proposed enforcement officer effects the enforcement.
Currently there are 130 enforcement officers in Serbia, where the majority of them have been appointed for the area of ​​the capital- Belgrade and the area of major cities in Serbia. (Novi Sad, Niš, Kragujevac). The legislature has stipulated that one enforcement officer shall be appointed per 25 000 inhabitants, and hence stipulated the number of enforcement officers in accordance with the jurisdiction of the courts that cover a particular city or jurisdiction of several municipalities. It is evident that there are areas in which, even after more than a year and a half of the implementation of the Law, there is no interest in this profession. According to the population about 334 enforcement officers should operate on the territory of Serbia, and enforcement officers are appointed for the area in which the courts call a tender by the Ministry of Justice and Public Administration.

According to initial reports which have been submitted to the Chamber of Enforcers the results are evident in terms of the number of cases resolved in favor of the creditors and the growing number of cases in which the payment has been carried out by paying in installments. The effectiveness in enforcement operation compared with the effectiveness of the court's performance is evident if we compare the number of days necessary to obtain information of importance for the implementation of the enforcement procedure (specific information about the debtor, the exact address of residence, employment records or other income, etc.). The average collection rate is about 30 % which compared to the percentage of up to 5 % in the performance of the courts is a fact to be respected.

The motivation for the performance of enforcement officers is much greater compared to the motivation of the courts, primarily because the enforcement officer has a personal and professional satisfaction of awards for successful execution by which data he provides future jobs for himself/herself and on the other hand his/her own financial interests do not allow him to be under the influence or pressure of remedies and the impact of the enforcement debtor.

The existing legislation to some extent does not contribute to the further development of the engagement of enforcement officers due to the economic effect - double payment by the creditor as follows: the court fee for the court's decision allowing the enforcement and then advance payment to the enforcement officer for the enforcement. In the future period, the Chamber of enforcement officers will propose the Ministry to amend the relevant Law on court fees so that the court fees for allowing enforcement by the court would be weighed independently of the value of the subject of dispute, as a fixed amount, which would further stimulate the creditors to demand payment of their receivables through enforcement officers.

On the other hand, the court issuing a decision allowing the enforcement shall by no means be sanctioned for its propriety because in case the same, due to motion is revoked, leads to a new civil suit which will establish the correctness of the debtor's claims. The enforcement officer, on the other hand, has no opportunity to question the court’s decision nor to wait for the implementation of enforcement, and if he waits for the decision of the panel of judges which accepts the motion of the debtor, but is bound due to efficiency reasons and the provision of the law that the motion does not postpone the enforcement, to enforce the same. Due to all the facts said above, the Chamber shall submit to the Ministry some ideas for consideration in terms of changes of legislation in the area of extending the jurisdiction of enforcement officers - enforcement officer allows the enforcement based on  the final and enforceable court decision or the state is jointly and severally liable with the enforcement officer for the enforcement, or at least to a certain stage not to rush with the enforcement, in order to protect established rights of third parties or the debtor. (e.g. allow the notice/encumbrance of enforcement on the property but not the sale itself until the final decision on enforcement). 
One of the problems detected is a legal solution that the enforcement officer, upon the request for elimination of irregularities in performance, has no right to lodge a complaint seeking legal remedy, namely upon such request individual judge passes the decision. In case the court finds irregularities in the performance of enforcement officers, such decision opens the possibility for the applicant to file a lawsuit for damages against the enforcement officer. Such legal solution is not proper because the enforcement officer has no opportunity to object to the court's decision on which a panel of judges of the same court or a higher instance court would pass a decision, which heavily exposes the enforcement officer to a single and sole opinion of the individual judge and the impact of debtor’s lobbies or lobbies of third parties who intend to oppose creditor rights.

Amendments to the existing Law on Enforcement and Security are expected in the following period in terms of specifying particular mechanisms which have not been fully developed (e.g. collection from savings of the debtor with the bank, two instances in deciding on an application to remove irregularities in the enforcement and others) as well as the proposal of refinement of certain articles which are not precise enough. The current number of enforcement officers is sufficient, and to consider the extension of the exclusive competence of enforcement officer for the proposal of which we need advice and support from the international union of enforcement officers. In case the performance of enforcement officers would include exclusively collection of receivables of institutions of public utilities, it would create a false impression that the whole institution of enforcement is based on the collection of claims from citizens by the state, which was in no case the idea of the legislator nor the recommendations of the European Union.

The performance of enforcement officers is followed by enforcement Rulebook on Tariffs on fees and reimbursement of expenses for the enforcement officers, which provides advance payments of expenses for the enforcement of the enforcement officer. The Rulebook on Tariffs is sufficiently stimulating to the enforcement of monetary claims as to the expected future changes in the part specifying for the performance of enforcement officers with monetary receivables, while in the following period amendments regarding providing more precise and determining adequate remuneration in cases where the liability of the judgment debtor cannot be expressed in monetary terms (eviction, etc.).

Cooperation with the authorities of the Ministry of Justice and Public Administration has been conducted professionally and the Chamber of enforcement officers regularly sends its proposals through their authorized representatives in the working groups to the Ministry for consideration.

In addition to the expectations of increase in the number of enforcement officers in the future through examination and appointment by the Minister, the change of legislation in the area extending the jurisdiction of enforcement is expected. The Chamber of enforcement officers is of the opinion that the existing number of enforcement officers has the potential to expand their work in a way that the enforcement officers are able to enforce all final and enforceable court decisions, which would largely relieve the courts and the process of enforcement would be assigned to a specially trained person.

International Union of Enforcement Officers (UIHJ) will be promptly notified of any changes and developments in Serbia related to the system of enforcement. We expect that UIHJ, with their years of experience, will help us in overcoming the "childhood diseases" which are normal for the Chamber of enforcement officers namely for enforcement which has just been born.

Any written suggestions or advice addressed to the Chamber of enforcement officers or the Ministry of Justice and Public Administration will be welcome.

We are happy to have become part of a great team of Enforcement Officers worthy of respect,

Serbian Chamber of enforcement officers

